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Italy: Telecoms

Italian Telecoms and TV Broadcasting Regulation

Eutimio Monaco and Sara Santaloia
CMS Adonnino Ascoli & Cavasola Scamoni

Telecoms regulatory framework: status of the analysis 
of the telecommunication markets as defined by the EC 
Recommendations No. 879 on 17 December 2007 and 
No. 311 on 8 May 2003
Over the past 12 months, the Italian Regulatory Authority (IRA or 
the Authority) has concluded the analysis of some markets defined 
by the EU Commission Recommendation on 17 December 2007 
(2007/879/EC) ‘on relevant product and service markets within the 
electronic communications sector susceptible to ex ante regulation’, 
in accordance with Directive 2002/21/EC of the European Parlia-
ment and of the Council, ‘on a common regulatory framework for 
electronic communications networks and services’ (2007 Recom-
mendation), as well as the second cycle of the analysis of some 
markets which were identified under the former Recommendation 
No. 2003/311/EC (published in the Official Journal of the European 
Communities on 8 May 2003; 2003 Recommendation) no longer 
provided by the 2007 Recommendation,1 given that in the IRA’s 
view, some markets of the former Recommendation could still need 
an ex ante regulation in the light of the possible results of the triple 
test provided by the 2007 Recommendation.2

In particular, the Authority has concluded the examination of the 
market of ‘local and/or domestic retail telephone services’ (markets 
No. 3 and 5 of the 2003 Recommendation), and the market of ‘radio 
and TV broadcasting transmission of contents to end-users’ (market 
No. 18 of the 2003 Recommendation), both no longer included 
in the 2007 Recommendation, establishing they are no more sus-
ceptible of ex ante regulation with the consequent removal of the 
existing regulatory obligations. The Authority has also started, on 
December 2010, the third cycle of the analysis on market of ‘voice 
call termination on individual mobile network’ (market No. 7 of the 
2007 Recommendation).

Further, the Authority – taking into consideration the EU Com-
mission Recommendation on NGA (Next Generation Access) – has 
started a proceeding aimed at defying the regulatory conditions for 
access to NGN (Next Generation Networks), so indicting a public 
consultation for the purpose of asking TMT operators to evaluate 
the IRA position on NGA.

The analysis of the ‘voice call termination on 
individual mobile network’ (market No. 7 of the 2007 
Recommendation)
Such market is currently regulated by IRA decision No. 667/08/
CONS, adopted within the second cycle of the market analysis; 
given the time period necessary (18 months) in order to proceed 
on making a new analysis has expired, the IRA has started its third 
analysis of this market. The Authority published a public consulta-
tion aimed at identifying operators that have a substantial market 
power. The result of the public consultation and, more generally, 
of the analysis, confirmed the previous analysis that identified four 
relevant domestic markets, each one corresponding to the Italian 
MNO (ie, Telecom Italia, Vodafone, H3G and Wind); the IRA 
also confirmed the existing regulatory obligations imposed to such 
operators, which are:

•	 access and use of network resources;
•	 transparency;
•	 non-discrimination; and
•	 price control and costs accountancy.

The analysis of the ‘local and/or domestic retail 
telephone services’ (markets No. 3 and 5 of the 2003 
Recommendation)
With decision No. 284/10/CONS, the Authority concluded its sec-
ond analysis of such market. Such decision recalls the text of the 
document put under public consultation and contextually sent to 
the European Commission and to the Italian Competition Authority 
(AGCM) for their (favourable) opinion. This decision identifies two 
different domestic markets:
•	� the market of telephone services (local, domestic and fixed-

mobile) available to the public supplied on fixed locations for 
residential customers; and

•	� the market of telephone services (local, domestic and fixed-
mobile) available to the public supplied on fixed locations for 
non-residential customers.

The Authority decided that both markets are no longer susceptible 
to ex ante regulation since the ‘3 criteria test’ provided by the 2007 
Recommendation failed, therefore IRA has revoked all the regula-
tory obligations previously imposed to Telecom Italia with decision 
No. 642/06/CONS. 

The analysis of the ‘radio and TV broadcasting 
transmission of contents to end-users’ (market No. 18 
of the 2003 Recommendation)
IRA concluded its second analysis of such market with decision No. 
24/11/CONS. The IRA, in order to verify whether such market was 
still susceptible to ex ante regulation, carried out the ‘3 criteria test’. 
As a result of its analysis, the IRA assessed the following product 
and geographical markets:
i)	� a domestic market for TV transmission services on a terrestrial 

network, which included, compared to the previous analysis, 
analogue and digital transmission in consideration of the upcom-
ing switch-over;

ii)	� a domestic market for TV transmission services on a terrestrial 
network via DVB-H, assessed, compared to the previous analy-
sis, as a new autonomous market by virtue of the evaluated lack 
of substitutability with DVB-T;

iii)	� a domestic market for radio transmission services on a terrestrial 
network;

iv)	� a domestic market for radio and TV broadcasting transmission 
services via fixed telecommunication networks;

v)	� a transnational market for radio and TV broadcasting transmis-
sion services via satellite;

vi)	� a local market for TV transmission services on terrestrial net-
works;

vii)	�a local market for radio transmission services on terrestrial net-
works.
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With particular reference to the market listed under (i), the IRA’s 
analysis considers that is satisfies the first test since it has verified the 
occurrence of non-transitorily obstacles to the access of such market 
that are constituted by the scarcity of the available frequencies. The 
second test failed in consideration of: the evolving market structure; 
the upcoming switch-over to digital; the new regulation/legislation, 
which should lead to the entrance of new operators; and the strength 
of the position of existing minor operators. The same conclusions 
were made with reference to the markets listed under (ii).

In conclusion, the Authority considers the market of radio and 
TV broadcasting transmission of content to end-users no longer 
susceptible to ex ante regulation since it failed the ‘3 criteria test’. 
However, for the purpose of giving stronger guarantees to minor 
operators in view of the switch-over to the digital, the IRA decided 
to keep all the regulatory obligations established with decision No. 
159/08/CONS until the switch-over is completed.

 
Access services to NGA regulation
Following the EU Commission Recommendation on NGA of 20 
September 2010 and the basis of the Guidelines for passing to NGA 
networks issued by the Italian NGN Committee, IRA has started a 
proceeding aimed at defying the regulatory conditions of such mar-
ket.

With decision No. 1/11/CONS, the IRA has published a decision 
scheme intended for public consultation, given the importance of the 
matter. Such decision scheme draws a balanced regulatory approach 
with reference to themes of competition and promotion of the invest-
ments within markets of the access to fixed networks (markets No. 
4 and 5 of the 2007 Recommendation). In particular, the decision 
scheme is aimed at assessing the principles of the investment ladder 
and at taking into account the existing differences for competition 
conditions within different geographic areas. The Authority also, 
with such decision scheme, expresses the need to apply symmetrical 
access to network bottlenecks, to provide for a ‘risky bonus’ for 
covering risk investment, and to give incentives for co-investing in 
initiatives for the creation of NGA networks. Further, the decision 

scheme, while establishing the development of fair competition as 
the main driver of investments, provides for the obligation addressed 
to Telecom Italia to make all access to products offered on cop-
per network available, also with reference to the market of physical 
access (market No. 4) and virtual access (market No. 5) also in the 
new NGA contest.

Following the ending of public consultation on the decision 
scheme, the IRA, with decision No. 301/11/CONS, has approved 
the decision scheme to be notified to the EU Commission in order 
to get its approval and, at the same time, the IRA indicted a new 
public consultation for the purpose of asking the operators’ opin-
ion with reference to the new elements provided by the new deci-
sion scheme. The decision scheme provides for a combination of 
active and passive remedies that absorb all the European best prac-
tices in consideration of the Italian market. In particular, these new 
rules point at: granting a high level of network opening; approving 
the creation of alternative networks even if using different archi-
tectural solution (ie, P2P, GPON, etc); allowing alternative opera-
tors to choose the best solution in order to offer access services 
in consideration of their own infrastructures; and facilitating the 
implementation of retail services supported by different levels of 
quality of services.

Notes
1	 �The 2007 Recommendation has repealed the former 2003 

Recommendation and has identified just seven markets instead of the 18 

listed in the former Recommendation since, in the view of the European 

Commission, just these seven markets need an ex ante regulation. 

2	 �As for the mentioned test, the European Commission has elaborated three 

criteria which have to be cumulatively met in order to identify markets that 

are susceptible to ex ante regulation. These criteria are:

	 •	 �the presence of high and non-transitory barriers to entry;

	 •	 �the unlikelihood of a development of the market structure towards 

effective competition within the relevant time limit; and

	 •	 �the ineffectiveness of the only competition law to straighten out the 

market failure or failures.
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